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Names and Addresses of Attorneys of Record. 


F. R. JEFFREY, U.S. Attorney, Spokane, Wash- 
ington, 
H. SYLVESTER GARVIN, Assistant U. S. Attor- 
ney, Spokane, Washington, 
Attorneys for Plaintiff and Defendant in 
Error. 
EK. W. ROBERTSON, Hyde Building, Spokane, 
Washington, 
Attorney for Defendant and Plaintiff in 
Eaaor, [2g] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No) €-—t250: 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DURICH, 
Defendant. 
Information. 


H. SYLVESTER GARVIN, Assistant United 
States Attorney for the Eastern District of Wash- 
ington, who for the said United States and in this 
behalf prosecutes in his own proper person, comes 
into court on this 6th day of September, in the 


*“Page-number appearing at foot of page of original certified Tran- 
seript of Record. 
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year 1923, and with leave of the Court first had 
and obtained and upon his official oath gives the 
Court here to understand and to be informed as 
follows: 

COUNT LI. 

That JOE DURICH, whose other or true name 
is unknown, late of the county of Spokane, State 
of Washington, heretofore, to wit: on or about the 
10th day of July, 1923, in the said county of Spo- 
kane, in the Northern Division of the Hastern Dis- 
trict of Washington, and within the jurisdiction 
of this court, did then and there knowingly, wilfully 
and unlawfully have and posess certain intoxicat- 
ing liquor, to wit: about one (1) pint of a certain 
spirituous liquor then and ther containing more 
than one-half of one per centum of alcohol by vol- 
ume and then and there being fit for beverage pur- 
poses, contrary to the form of the statute in such 
case made and provided and against the peace and 
dignity of the United States. [3] 

COUNT ITI. 

And the Assistant United States Attorney for the 
Eastern District of Washington further informs the 
Court: 

That JOE DURICH, whose other or true name 
is unknown, late of the county of Spokane, State 
of Washington, heretofore, to wit: on or about the 
10th day of July, 1928, in the said county of Spo- 
kane, in the Northern Division of the Eastern Dis- 
trict of Washington and within the jurisdiction of 
this court, did then and there wilfully, knowingly 
and unlawfully sell to one Leonard Regan a cer- 
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tain quantity of spirituous liquor, the exact amount 
of which is to the said Assistant United States At- 
torney unknown, then and there containing more 
than one-half of one per centum of alcohol per vol- 
ume, and then and there being fit for beverage pur- 
poses, and which said sale by the said Joe Durich, 
as aforesaid, was then and there unlawful and pro- 
hibited by the Act of Congress passed October 28, 
1919, known as the National Prohibition Act, con- 
trary to the form of the statute in such case made 
and provided and against the peace and dignity 
of the United States. 
H. SYLVESTER GARVIN, 
Assistant United States Attorney. [4] 


United States of America, 
Eastern District of Washington,—ss. 

H. Sylvester Garvin, being first duly sworn, upon 
his oath deposes and says: 

That he is the duly appointed, qualified and act- 
ing Assistant United States Attorney for the East- 
ern District of Washington and that he makes this 
verification as such; that he has read the above and 
foregoing information, knows the contents thereof 
and the same is true as he verily believes; probable 
cause of action established by the United States 
Commissioner and defendant bound over to the 
Grand Jury. 

H. SYLVESTER GARVIN. 
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Subscribed and sworn to before me this sixth 
day of September, A. D. 1923. 
ALAN G. PAINE, 
Clerk, United States District Court, Eastern Dis- 
trict of Washington. 
Let process issue. 
Dated this 6th day of September, A. D, 1923. 
J. STANLEY WEBSTER, 
Judge. 
Bond fixed at $———. 


Filed in the U.S. District Court, Eastern District 
of Washington. Sept. 7, 1923. Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [5] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No. C.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
JOE DURICH, 
Defendant. 
Demurrer. 


Comes now the defendant in the above-entitled 
action and demurs to the information upon the 
ground that the same does not state facts sufficient 
to constitute a crime against the United States. 
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IL. 

Defendant demurs to count 1 of the indictment 
upon the ground that the same does not state facts 
sufficient to constitute a crime against the United 
States. 

ae 

Defendant demurs to count 2 of the indictment 
upon the ground that the same does not state facts 
sufficient to constitute a crime against the United 
States. 

E. W. ROBERTSON, 
Attorney for Defendant. 
H. SYLVESTER GARVIN, 
Asst. U. 8. Attorney. 
9/23. 
Filed in the U. 8. District Court, Eastern Dis- 


trict of Washington. October 9, 1923. Alan G. 
Paine, Clerk. By Eva M. Hardin, Deputy. [6] 


ooo 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 
vision, 

No. C€.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


JOE DURIGCH, 
Defendant. 
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Order Overruling Demurrer. 

This matter coming regularly on to be heard 
upon the demurrer of defendant to the information, 
and the Court having heard the argument of coun- 
sel and being fully advised in the premises; 

IT IS ORDERED that the said demurrer be and 
the same hereby is overruled. 

The defendant excepts; and an exception is al- 
lowed. 

Done in open court this 9th day of October, 1928. 

J. STANLEY WEBSTER, 
Judge. 


Filed in the U. S. District Court, Eastern Dis- 
trict of Washington. Oct. 15, 1923. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [7] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision, 
No. ©.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DUKICH, 
Defendant. 
Verdict. 


We, the jury in the above-entitled cause, find the 
defendant Joe Dukich Guilty as to the First Count; 
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Guilty as to the Second Count; as charged in the 


Information. 
C. HERBERT MOORE, 
Foreman. 


Filed in the U. S. District Court, Eastern District 
of Washington. Oct. 9, 1923. Alan G. Paine, 
Clerk. By Eva M. Hardin, Deputy. [8] 


ae 


In the District Court of the United States for the 
Eastern District of Washington, ‘Northern Di- 


vision. 
No. C.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOKE DUKICH, 
Defendant. 


Petition for New Trial. 

Comes now the defendant and petitions the Court 
to vacate and set aside the verdict of the jury herein 
and the judgment of the Court pronounced thereon, 
and to grant the defendant a new trial upon the 
following grounds: 

te 

Insufficiency of the evidence to justify the verdict 

and judgment rendered thereon, 
Te 

Error in law occurring at the trial. 

The evidence was insufficient in that it related 
to purchases of intoxicating liquor from one Mar- 
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tin and possession by him or other persons and 
not to any sales of intoxicating liquor or possession 
of intoxicating liquor by the defendant. 

That the errors in law occurring at the trial were 
as follows: 

The denial by the Court of the motion to strike 
the evidence relating to sales of intoxicating hquor 
by said Martin. 

The information having alleged a sale by the 
defendant and not by Martin, this was a fatal 
variance, and the information did not inform de- 
fendant of the nature and cause of the accusation 
against him. 

Several sales were shown by Martin and no elec- 
tion made, and there being only one charge of a 
sale, it was error not to strike such evidence. [9] 

The Court further erred in failing to strike the 
evidence of the possession of a pint of moonshine 
whiskey by Martin because of a fatal variance be- 
tween the information and such evidence and be- 
cause the said information did not inform defend- 
ant of the nature and cause of the accusation against 
him. 

The Court erred in denying the motion for a 
directed verdict of not guilty upon the first count 
of the information. 

The Court erred in denying the motion for di- 
rected verdict of not guilty upon the second count 
of the information. 

That the Court erred in instructing the jury as 
follows: 
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 . , . and in this case I instruct you 
that if you find from the evidence that upon 
the occasion in question the bartender referred 
to by the name of Martin was the agent or 
the employee of the defendant Dukich, and 
that that man, with the knowledge of Mr. 
Dukich, had in his possession at that place 
intoxicating liquor in question, that in law, 
would amount to the possession of Mr. Du- 
kich.”’ 
That the Court erred in instructing the jury as 
follows: 
i In this connection I further in- 
struct you that if you find that at the time and 
upon the occasion in question the defendant 
had in his employ as his agent the man referred 
to as the bartender and called Martin, and that 
the sale of this liquor was made by Martin, and 
you further find it was made in the presence 
of the defendant Dukich, and that he aided, 
abetted, counseled, commanded, induced or pro- 
cured the bartender known as Martin so to 
sell the liquor, that, in law, would constitute 
Mr. Dukich a principal in that transaction and 
he would be equally guilty with the man Mar- 
tin who actually carried on and conducted the 
sale.’’ 
That the Court erred in instructing the jurv as 
follows: 
“Tf you find from the evidence bevond all 
reasonable doubt that at the time and on the 
occasion referred to in the evidence as Martin 
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was the agent or employee of the defendant 
Dukich, and that upon the time and occasion 
referred to in the evidence the bartender known 
as Martin had in his possession intoxicating 
liquors, that is, liquors suitable for beverage 
purposes and containing more than one-half 
of one per centum of alcohol by volume, and 
that the defendant Dukich knew of the posses- 
sion of that hquor by his agent or employee, 
then you should find the defendant guilty of the 
offense of the possession of intoxicating li- 
quor.’’ [10] 


That the Court erred in instructing the jury as 


follows: 


‘*Tf you find from the evidence beyond all rea- 
sonable doubt that the bartender known as Mar- 
tin was the agent or employee of the de- 
fendant Dukich, and that he sold or delivered 
to Regan the intoxicating liquor referred to 
in the evidence, and that at the time of such 
transaction the defendant Dukich was present 
and aided, abetted, counseled, advised or par- 
ticipated in the transaction, your verdict should 
be guilty.”’ 

EK. W. ROBERTSON, 
Attorney for Defendant. 


Filed in the U. 8S. District Court, Eastern Dis- 


trict of Washington. Oct. 19, 1923. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [11] 
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In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No. C.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DUKICH, 
Defendant. 


Order Denying Petition for New Trial. 

This matter coming regularly on for hearing 
upon the petition of defendant to set aside the judg- 
ment and to grant him a new trial, and the Court 
having heard the argument of counsel and being 
fully advised in the premises; 

IT IS ORDERED that the said petition be and 
the same is hereby denied. 

Defendant excepts; exception allowed. 

Done in open court this 20th day of October, 
1923. 

J. STANLEY WEBSTER, 
Judge. 
Filed in the U. S. District Court, Eastern Dis- 


trict of Washington. Oct. 20, 19238. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [12] 
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In the District Court of the United States for the 
Hastern District of Washington, Northern Di- 


vision. 
No. C.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOH DUKICH, 
Defendant. 


Motion to Arrest Judgment. 

Comes now the defendant in the above-entitled 
cause and moves the Court to arrest judgment upon 
the verdict of the jury herein upon the grounds 
and for the reasons: 

Ji 

That the facts as stated in the information do 
not constitute a crime or misdemeanor against the 
United States. 
| IL. 

That the facts as stated in count 1 of the informa- 
tion do not state facts sufficient to constitute a 
crime against the United States. 

AE 

That the facts as stated in count 2 of the infor- 
mation do not constitute a crime against the United 
States. 

JEN. 

That count 2 of the information, particularly in 

view of the evidence introduced in support thereof, 
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is duplicitous and charges more than one offense, 
all of which offenses were submitted to the jury 
under said count, 
EK. W. ROBERTSON, 
Attorney for Defendant. 


Filed in the U. S. District Court, Eastern Dis- 
trict of Washington. Oct. 15, 1923. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [13] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No. C.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DUKICH, 
Defendant. 


Order Denying Motion in Arrest of Judgment. 

This matter coming regularly on to be heard 
upon the motion of the defendant in arrest of 
judgment, it having been stipulated between the 
said parties that argument on the said motion might 
be had after rendition of the judgment, and the 
Court having heard said argument and being fully 
advised in the premises; 

IT IS ORDERED that the said motion be and 
the same hereby is denied. 
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Defendant excepts; and an exception is allowed. 
Done in open court this 20th day of October, 
1923. 
J. STANLEY WEBSTER, 
Judge. 


Filed in the U. S. District Court, Eastern Dis- 
trict of Washington. October 20, 1923. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [14] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No. C.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs: 
JOE DUKICH, 
Defendant. 
Sentence. 


Now, on this 13th day of October, A. D. 1923, 
into court comes the above-named defendant for 
sentence, and being informed by the Court of his 
conviction herein of record, he is asked by the 
Court if he has any legal cause to show why the 
judgment of this Court should not now be pro- 
nounced in his case, he nothing says, save as he 
before hath said. 

WHEREUPON it is now by the Court CON- 
SIDERED and ADJUDGED upon the verdict of 
the jury of guilty, that said defendant now before 
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the Court, is guilty, and it is further ORDERED 
and ADJUDGED that said defendant be confined 
in the Spokane County Jail, State of Washington, 
or in such other prison as may be hereafter pro- 
vided for the confinement of persons convicted of 
offenses against the laws of the United States, for 
the period of six months from this date, and to pay 
a fine of five hundred dollars, to stand committed 
until he is duly discharged by law, and now the 
said defendant is committed to the custody of the 
Marshal of the United States for the Eastern Dis- 
trict of Washington, who will carry this sentence 
into execution. 


Filed in the U. S. District Court, Eastern Dis- 
trict of Washington. Oct. 138, 1928. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [15] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 
vision. 

No. C.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 

JOE DUKICH, 

Defendant. 


Order Extending Time for Filing Bill of Excep- 
tions. 

Upon the application of defendant for an ex- 

tension of time in which to present, serve and file 
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his bill of exceptions herein, it appearing that the 
Court by stipulation of the parties in open Court 
and within ten days of the rendition of the verdict, 
had extended such time until the hearing of the 
petition for a new trial, and plaintiff consenting 
hereto ; 

IT IS ORDERED that the time in which defend- 
ant may present, serve and file his bill of excep- 
tions be and the same hereby is extended to and 
including December 7, 1923. | 

Done in open court this 20th day of October, 
Ios 

J. STANLEY WEBSTER, 
Judge. 
O. K.—H. SYLVESTER GARVIN, 
Asst. U. S. Attorney. 


_ Filed in the U. 8. District Court, Eastern Dis- 
trict of Washington. Oct. 20, 1923. Alan G. 
Paine, Clerk. By A. P. Rumburg, Deputy. [16] 


In the District Court of the United States for the 
Eastern District of Washington, Northern 
Division. 

No. C.—4850. 

UNITED STATES OF AMERICA, 

Plaintiff, 
VS. 

JOE DUKICH, 

Defendant. 


The United States of America. . ily 


Petition for Writ of Error. 

Comes now Joe Dukich, defendant herein, and 
says: That on or about the 13th day of October, 
1923, this Court entered sentence and judgment 
against the defendant, Joe Dukich, in which judg- 
ment and proceedings had thereunto in this cause 
certain errors were committed to the prejudice of 
defendant, all of which will appear more in detail 
from the assignment of errors, which is filed with 
this petition. 

WHEREFORE, the said Joe Dukich prays that 

a writ of error may issue in his behalf out of the 
United States Circuit Court of Appeals in and for 
the Ninth Circuit of the United States, for the cor- 
rection of the errors so complained of, and that the 
Court fix the bond to operate also as a supersedeas, 
and that a transcript of the record, proceedings and 
papers in said cause, duly authenticated, may be 
sent to the said Circuit Court of Appeals. 

EK. W. ROBERTSON, 
Attorney for Defendant. 


Filed in the U.S. District Court, Eastern District 
o@ Washington. Oct. 20, 1923.” Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [17] 
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In the District Court of the United States for the 
Eastern District of Washington, Northern 


Division. 
No. C.—4850. 
UNITED STATES OF AMERICA, 
Phau titie 
vs. 
JOH DUKICH, 
Defendant. 


Order Allowing Writ of Error. 

On this 20th day of October, 1923, came the de- 
fendant, Joe Dukich, and filed herein and presented 
to the Court his petition praying for the allowance 
of a writ of error, and filed therewith his assign- 
ments of error, intended to be urged by him, and 
prayed that the bond to be given to operate also 
as a supersedeas and stay bond, be fixed by the 
Court, and also that a transcript of the record and 
proceedings and papers upon which judgment and 
sentence herein was rendered, duly authenticated, 
may be sent to the United States Circuit Court of 
Appéals for the Ninth Judicial Circuit, and such 
other and further proceedings may be had as may 
be proper in the premises. 

In consideration thereof, the Court does allow the 
writ of error, and the bond for such writ of error 
and also to operate as a swpersedeas, is fixed in the 
sum of $1,000.00, and upon defendant giving such 
bond, all proceedings to enforce said sentence and 
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judgment to be stayed, until such writ of error is 
determined. 
J. STANLEY WEBSTER, 
Judge. 


Filed in the U. S. District Court, Eastern District 
of Washington. Oct. 20, 1923. Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [18] 


oe 


In the District Court of the United States for the 
Eastern District af Washington, Northern 


Division. 
No. €.—43850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOK DUKICH, 
Defendant. 


Writ of Error. 


The President of the United States to the Honor- 
able Judge of the District Court of the United 
States, for the Eastern District of Washington, 
Northern Division, GREETING: 

Because in the records and proceedings as also 
in the rendition of judgment and sentence on a plea, 
which in the said District Court before you, or some 
of you, between Joe Dukich, plaintiff in error (de- 
fendant in the lower court), and the United States 
of America, defendant in error (plaintiff in the 
lower court), manifest error hath happened, to the 
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great damage of the said Joe Dukich, plaintiff in 
error as by his complaint appears: 

We being willing that error, if any hath hap- 
pened, shall be duly corrected, and full and speedy 
Justice done to the parties aforesaid, in this behalf 
duly command you, if judgment be therein given, 
that then under your seal, distinctly and openly, 
you send the records and proceedings aforesaid, 
with all things concerning the same to the United 
States Circuit Court of Appeals for the Ninth Judi- 
cial Circuit, together with this writ, so that you 
have the same at the City of San Francisco, in the 
State of California, within thirty days from the 
date of this writ in the said Cireuit Court of Ap- 
peals, to be then and there held, that the records 
and proceedings aforesaid, being inspected, this said 
Circuit Court of Appeals may cause further to be 
done therein to correct that error what of right and 
according to the law and custom of the United 
States should be done. [19] 

WITNESS the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the Supreme Court 
of the United States, this 20th day of October, 1923, 
in the year of our Lord one thousand nine hundred 
twenty-three. 

ALAN G. PAINE, 
Clerk of the United States District Court, for the 
Eastern District of Washington, Northern 
Division. 

Allowed by: 

J. STANLEY WEBSTER, 
District Judge. 
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Filed in the U.S. District Court, Eastern District 
of Washington. Oct. 20, 1923. Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [20] 


In the District Court of the United States for the 
Eastern District of Washington, Northern 


Division. 
No, C.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
Vs. 
JOH DUKICH, 
Defendant. 


Assignment of Errors. 

Comes now the above-named defendant and 
herein files his assignment of errors committed by 
the trial judge in the proceedings and trial of the 
above-entitled cause, to wit: 

I, 

That the Court erred in overruling the demurrer 
to the information. 

Il. 

That the Court erred in overruling the demurrer 
to the first count of the information. 

Ii. 

That the Court erred in overruling the demurrer 

to the second count of the information. 
IV. 

That the Court erred in refusing to strike the 

evidence relating to the sales of intoxicating liquor 
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by one Martin for the reason that the information 
charged a sale by the defendant and did not name 
or otherwise refer to the said Martin, and such evi- 
dence constituted a fatal variance from the infor- 
mation, and the information did not apprise de- 
fendant of the nature and cause of the accusation 
against him. [21] 
V. 

That the Court erred in denying the motion to 
strike the evidence relating to the possession of a 
pint of moonshine whiskey by the said Martin, or 
others, for the reason that the information charged 
possession by the defendant and did not refer to the 
said Martin or others, and that this evidence con- 
stituted a fatal variance from the information, and 
the information did not inform defendant of the 
nature and cause of the accusation against him. 

VR 

That the Court erred in denying the motion of 
the defendant for a directed verdict of not guilty 
as to the first count of the information. 

| VIL. 

That the Court erred in denying the motion of 
the defendant for a directed verdict of not guilty 
as to the second count of the information. 

VIII. 

That the Court erred in instructing the jury as 

follows: 
of . . . and in this case I mstruct you 
that if you find from the evidence that upon the 
occasion in question the bartender referred to 
by the name of Martin was the agent or the 
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employee of the defendant Dukich, and that 
that man, with the knowledge of Mr. Dukich, 
had in his possession at that place the intoxi- 
cating liquor in question, that, in law, would 
amount to the possession of Mr. Dukich.”’ 
IDE 
That the Court erred in instructing the jury as 
follows: 

2 . . . In this connection I further in- 
ane you that if you find that at the time and 
upon the occasion in question the defendant 
had in his employ as his agent the man referred 
to as the bartender and called Martin, and that 
the sale of this liquor was made by Martin, 
and you further find it was made in the pres- 
ence of the defendant Dukich, and that he 
aided, abetted, counseled, commanded, induced 
or procured the bartender known as Martin so 
to sell the liquor, that, in law, would constitute 
Mr. Dukich a principal in that transaction and 
he would be equally guilty with the man Martin 
who actually carried on and conducted the 
sale.”’ [22] 

X. 
That the Court erred in instructing the jury as 
follows: 

‘Tf you find from the evidence beyond all 
reasonable doubt that at the time and on the 
occasion the man referred to in the evidence 
as Martin was the agent or employee of the 
defendant Dukich, and that upon the time and 
occasion referred to in the evidence the bar- 


24 Joe Dukich vs. 


tender known as Martin had in his possession 
intoxicating liquors, that is, liquors suitable for 
beverage purposes and containing more than 
one-half of one per centum of alcohol by vol- 
ume, and that the defendant Dukich knew of 
the possession of that hquor by his agent or 
employee, then you should find the defendant 
guilty of the offense of the possession of intoxi- 
cating liquor.’’ 
: 2k, 

That the Court erred in instructing the jury as 
follows: 

‘If you find from the evidence beyond all 
reasonable doubt that the bartender known as 
Martin was the agent or employee of the de- 
fendant Dukich, and that he sold or delivered 
to Regan the intoxicating liquor referred to in 
the evidence, and that at the time of such trans- 
action the defendant Dukich was present and 
aided, abetted,. counseled, advised or partici- 
pated in the transaction, your verdict should be 
guilty.”’ 

XII. 

That the Court erred in denying the motion of 
defendant in arrest of judgment for the reasons set 
forth in said motion in arrest of judgment, to which 
reference is herein made. 

Eee 

That the Court erred in denying defendant’s peti- 

tion to set aside the verdict and vacate the judgment 
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upon the grounds and reasons stated in the said 
petition, to which reference is hereby made. 
E. W. ROBERTSON, 
Attorney for Defendant. 


Filed in the U.S. District Court, Eastern District 
of Washington. October 20, 1923. Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [23] 


In the District Court of the United States for the 
HKastern District of Washington, Northern 


Division. 
No. O.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
Vs. 
JOH DUKICH, 
Defendant. 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Joe Dukich, as principal, and the Ameri- 
can Surety Company of New York, as sureties, are 
held and firmly bound unto the United States of 
America, in the full and just sum of $1000.00 to be 
paid to the United States of America, to which pay- 
ment well and truly to be paid, we bind ourselves, 
our heirs, executors and administrators, jointly and 
severally by these presents. 

‘Sealed with our seals and dated this 20th day of 
October, in the year of our Lord one thousand nine 
hundred twenty-three. 
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Whereas, lately at the September term, A. D. 
1923, of the District Court of the United States, for 
the Eastern District of Washington, Northern Di- 
vision, in a suit pending in said court, between the 
United States of America, plaintiff, and Joe Dukich, 
defendant, a judgment and sentence was rendered 
against the said Joe Dukich, and the said Joe Du- 
kich has obtained a writ of error from the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit to reverse the judgment and sentence in the 
aforesaid suit, and a citation directed to the said 
United States of America, citing and admonishing 
the United States of America, to be and appear in 
the United States Circuit Court of Appeals, for the 
Ninth Circuit at the City of San Francisco, State 
of California, 30 days from and after the date of 
said citation, which citation has been duly served. 
[24] 

Now, the condition of the above obligation is such 
that if the said Joe Dukich shall appear, either in 
person or by attorney, in the United States Circuit 
Court of Appeals, for the Ninth Circuit, on such 
day or days as may be appointed for the hearing 
of said cause, in said court, and prosecutes his said 
writ of error, and abide by and obey all orders made 
‘by the United States Circuit Court of Appeals for 
the Ninth Circuit in said cause, and shall surrender 
himself in the execution of the judgment and sen- 
tence appealed from, as said Court may direct, if 
the judgment and sentence against him shall be af- 
firmed, or the writ of error or appeal is dismissed ; 
and if he shall appear for trial in the District Court 
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of the United States, for the Eastern District of 
Washington, Northern Division, on such day or 
days as may be appointed for a retrial, by said Dis- 
trict Court, and abide by and obey all orders made 
by said Court, provided the judgment and sentence 
against him shall be reversed by the United States 
Circuit Court of Appeals for the Ninth Circuit, 
then the above obligation to be void; otherwise to 
remain in full force, virtue and effect. 
JOE DUKICH, 
Principal. 
AMERICAN SURETY COMPANY OF 
NEW YORK. _ 
By W. L. BERRY, 
Res. Vice-President. 
Attest: E. F. KIDD, 
Resident Assistant Secretary. 
Bond approved this 20th day of Oct., 1923. 
J. STANLEY WEBSTER, 
Judge. 
Approved as to form: 
H. SYLVESTER GARVIN, 
Asst. Uns. Atty. 


Filed in the U.S. District Court, Eastern District 
of Washington. October 20, 1923. Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [25] 
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In the District Court of the United States for the 
Eastern District of Washington, Northern 


Division. 
No, C.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
JOE DURICH, 
Defendant. 


Stipulation Re Transmission of Original Bill of 
Exceptions. 

IT TS HEREBY STIPULATED AND 
AGREED by and between the respective parties 
hereto, through their respective attorneys, that the 
clerk of the above-named court may forward to the 
Circuit Court of Appeals of the Ninth Circuit the 
original bill of exceptions, now on file with said 
clerk. 

Dated at Spokane, Washington, this 13th day of 
November, 1923. 

H. SYLVESTER GARVIN, 

ee for Plaintiff, Asst. U. S. Attorney. 
EK. W. ROBERTSON, 

Attorney for Defendant. 


Filed in the U.S. District Court, Eastern District 
of Washington, Nov. 138, 1923. Alan G. Paine, 
Clerk. By Eva M. Hardin, Deputy. [26] 
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In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No, ‘C©.—4350. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DUKICH, 
Defendant. 


Citation on Writ of Error. 


The President of the United States, to the United 
States of America, and the Messrs. F. R. JEF- 
FREY and H. SYLVESTER GARVIN, Your 
Attorneys, GREETING: 

You are hereby cited and admonished to be and. 
appear at the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be held at the city 
of San Francisco, in the State of California, within 
thirty days from the date of this writ, pursuant to 

a writ of error, regularly issued, and which is on file 

in the office of the clerk of the District Court of the 

United States, for the Eastern District of Wash- 

ington, Northern Division, in an action pending in 

said court, wherein Joe Dukich is plaintiff in error 

(defendant in the lower court), and the United 

States of America, is defendant in error (plaintiff 

in the lower court), and to show cause, if any there 

be, why the judgment in said writ of error men- 
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tioned, should not be corrected and speedy justice 
should not be done to the parties in that behalf. 
WITNESS. the Honorable WILLIAM HOW- 
ARD TAFT, ‘Chief Justice of the Supreme Court 
of the United States of America, this 20 day of 
October, 1923. 
J. STANLEY WEBSTER, 
United States District Judge. 
Due and legal notice of above citation acknowl- 
edged and copy thereof received this 20 day of Oc- 
tober, 1923. 
F. R. JEFFREY, 
U. S. District Attorney. 


Filed in the U. S. District Court, Eastern District 
of Washington. October 20, 1923. Alan G. Paine, 
Clerk. By A. P. Rumburg, Deputy. [27] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No. €.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
Vs. 
JOE DUKICH, 
Defendant. 


Praecipe for Transcript of Record. 
To the Clerk of the Above-entitled Court: 
Please make up and certify to the Circuit Court 
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of Appeals, Ninth Judicial Circuit, the following 
papers and records in the above-entitled cause. 
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Information. 
Demurrer to the information. 
Order overruling demurrer to information. 
Verdict of the jury. 
Motion for new trial. 
Order overruling motion for new trial. 
Motion in arrest of judgment. 
Order overruling motion in arrest of judgment. 
Judgment and sentence of the Court. 
Order extending time for filing bill of excep- 
tions. 
Petition for writ of error. 
Order allowing writ of error and fixing bond. 
Writ of error. 
Assignments of error. 
Bond and approval thereof. 
Stipulation re transmission of original bill of 
exceptions. 
Citation. 
Praecipe for transcript of record. 
EK. W. ROBERTSON, 
Attorney for Defendant. 


Filed in the U. S. District Court, Eastern Dis- 


trict of Washington. Nov. 138, 1923. Alan G. 
Paine, Clerk. By Eva M. Hardin, Deputy. [28] 
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In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 


vision. 
No. C.—4850. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
JOE DUKICH, 
Defendant. 


Certificate of Clerk U. S. District Court to Tran- 
script of Record. 


United States of America, 
Eastern District of Washington,—ss. 

I, Alan G. Paine, Clerk of the District Court of 
the United States for the Eastern District of Wash- . 
ington, Northern Division, do hereby certify that 
the foregoing pages constitute and are a true, com- 
plete and correct copy of the record, pleadings, 
testimony and all proceedings had in said action, as 
called for in defendant’s praecipe for transcript, 
and as the same remain on file and of record in said 
District Court, and that the same which I transmit 
constitute my return to the annexed Writ of Hrror 
lodged and filed in my office on the 20th day of 
October, 1923. I also annex and transmit the 
original citation in said action. 

I further certify that the cost of preparing and 
certifying to said record amounts to the sum of 
Nine and 50/100 ($9.50) Dollars, and that the same 
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has been paid in full by the defendant, and plain- 
tiff in error. 

IN WITNESS WHEREOFP, I have hereunto set 
my hand and affixed the seal of said District Court 
at the city of Spokane, in said Eastern District of 
Washington, Northern Division, in the [29] 
Ninth Judicial Circuit, this 15th day of November, 
1923, A. D., and the Independence of the United 
States of America, the one hundred and forty- 
eighth. 

[Seal] Attest: ALAN G. PAINE, 
Clerk of the United States District Court for the 

Eastern District of Washington. [30] 


SS 


In the District Court of the United States in and 
for the Eastern District of Washington, North- 
ern Division. 

No. C.—4350. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DUKICH, 


Defendant. 


Notice. 

To the Above-named Plaintiff and to Messrs. F. R. 
Jeffrey and H. Sylvester Garvin, Your Attor- 
neys: 

You, and each of you, are hereby notified that the 
above-named defendant has prepared and _ filed 
with the clerk of the above-entitled court a pyro- 
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posed bill of exceptions, a copy of which is herewith 
served upon you. 

You are further notified that said defendant 
will, at the time said bill of exceptions is certified, 
ask the Court to order attached and made a part 
of said bill of exceptions all of the exhibits received 
or offered in evidence on the trial, which are not 
already a part hereof. 

Dated at Spokane, Washington, this 13th day 
of November, 1923. 

E. W. ROBERTSON, 
Attorney for Defendant. 

Service of the above and foregoing notice and of 
the bill of exceptions attached thereto, by true copy 
thereof, is hereby acknowledged this 13th day of 
November, 1923. : 
H. SYLVESTER GARVIN, 
Asst. U, 8S. District Attorney. [81] 


In the District Court of the United States for the 
Eastern District of Washington, Northern Di- 
vision, 

No. ——. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JOE DUKICH, 
Defendant. 
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Bill of Exceptions. 


Before the Honorable J. STANLEY WEBSTER, 
District Judge. 


APPEARANCES: 
er the Plaintiff: H. SYRVESTER GARVIN, 
Asst. U. 8. District Attorney, 
For the Defendant: E. W. ROBERTSON. 

BE IT REMEMBERED, that the above-entitled 
cause came on regularly for hearing in the above- 
entitled court on Tuesday, October 9, 1923, at 2:00 
o’clock, P. M., before the Hon. J. Stanley Webster, 
District Judge, the plaintiff appearing by H. Syl- 
vester Garvin, Assistant United States District 
Attorney, and the defendant appearing in person 
and by his attorney, E. W. Robertson, thereupon 
the following proceedings were had and done, to 
wit: 

THEREUPON a jury was duly empaneled and 
sworn to try the cause. 

OPENING STATEMENT. 

Mr. GARVIN.—If the Court please, and Gentle- 
men of the jury: The Government will show in this 
case that on the day in question Prohibition Agents 
Edholm and Regan went down to the bar that was 
conducted at that time by the defendant in this 
case; the bar was known as the Marga Bar, at 45 
Main Avenue, here in the city of Spokane. That 
on a previous occasion to the day in question, we 
will establish, or attempt to establish in the proof, 
that the agents went into that place and met the de- 
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fendant, who was the owner and proprietor of it; 
that he, in turn, introduced them to the man who 
was the bartender behind the bar and upon various 
occasions intoxicating liquors were sold, and upon 
that we will expect a verdict of guilty at your 
hands. [32] 


Testimony of Leonard Regan, for the Government. 


LEONARD REGAN, called as a witness by the 
United States, being first = sworn, testified in 
its behalf as follows: 


Direct Examination. 
(By Mr. GARVIN.) 

I am a federal prohibition agent with head- 
quarters at Seattle, and became acquainted with 
the defendant first meeting him in July, 1923, at 
his place of business at 45 West Main Street, Spok- 
ane. His place is a soft-drink resort. Agent Ed- 
holm was with me, and it was about 10:00 P. M. on 
the 9th. The defendant was standing outside. 
Agent Edholm and myself were accompanied by 
another man who we picked up on Main Street in 
that vicinity. This man spoke to defendant, who 
followed us in and ‘‘sort of nodded to a bartender’’ 
who served us three drinks. 

Mr. ROBERTSON.—If the Court please, I ob- 
ject to that upon the ground it is a variance from 
the allegation in the indictment. I want to pre- 
serve my objections here and make them timely, 
without taking up the time of the Court. The al- 
legation of another sale by another party other than 
this defendant not being charged in this indictment, 
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(Testimony of Leonard Regan.) 

and not being set forth, can not be proved as against 
this defendant. He is entitled to be informed as to 
the nature of the accusation and the relations be- 
tween the parties that may be claimed acted in this 
matter. I hope, without repeating my objection, 
your Honor will have it in mind. 

The COURT.—I will overrule it for the present. 
It can be renewed at the conclusion of the whole 
case. 

Mr. ROBERTSON.—Exception. 

The WITNESS.—We spoke to the defendant, 
called him ‘‘Joe’’ and walked in. He looked us 
over and we said we want a drink. I said that. 
He nodded to the bartender. He went to the fur- 
ther end of the bar and behind the cigar-case. The 
bartender served us three drinks for which I paid 
seventy cents, and the bartender rang it up in the 
till. I wish to correct that, I paid one dollar. It 
was moonshine whiskey fit for beverage purposes 
and contained more than one-half of [83] one 
per cent of alcohol. 

We then left and Agent Edholm and I came back 
alone on the 10th of July. We spoke to defendant, 
saying, ‘‘How do you do, Joe?’’ He was behind 
the cigar-case and there was a different bartender 
than the night previous behind the bar. I asked 
the bartender for a drink of moonshine whiskey 
and he served us two drinks of moonshine. I paid 
seventy cents. It was rung up in the cash register. 

At 10:00 P. M. Agent Edholm and myself re- 
turned and purchased a drink of moonshine whiskey 
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(Testimony of Leonard Regan.) 

from the bartender. I paid for the first drink, 
seventy cents, and asked the bartender, a man by 
the name of Martin, for a pint of liquor. He sent 
a man to get it to the rear of the establishment. 
The defendant was present behind the bar. When 
the man was gone after the pint bottle of liquor, 
Agent Edholm bought a drink of moonshine whis- 
key. The man came back, handed the bottle to 
Martin and I gave Martin a five dollar bill and he 
rang two dollars and a half in the cash register and 
returned me two and a half in change and gave me 
the bottle. 

I can identify this as the bottle I secured on that 
occasion. : 

Mr. GARVIN.—I offer this. 

Mr. ROBERTSON.—If the Court please, I ob- 
ject to the introduction of this liquor in evidence 
upon the ground that there is no allegation of 
agency or association or anything of that kind or 
character in this case, and the proof shows, if any- 
thing, a purported agency or something of that kind 
or character of which the defendant had no notice 
in this charge. I move to strike, further, all of the 
evidence with relation to sales of moonshine whis- 
key, upon the ground that the testimony of this 
witness now discloses if any sales were made to 
him, they were made by a person other than this 
defendant, and there is no charge in this informa- 
tion which would have informed this defendant of 
the nature and character of the allegation against 
him, and it is a variance from the allegation made 
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in the information that the sales were made by the 
defendant to this witness. [34] 

Mr. GARVIN.—If the Court please, while in one 
sense some of the statements of counsel are true, 
the facts have established this from the testimony 
of the witness: that the defendant was in charge 
of the place at the time; that the other man was a 
bartender; that it is a soft-drink parlor, a public 
place in the city of Spokane; first of all there was a 
conversation with reference to the purchase of 1n- 
toxicating liquor, which was served; the money 
which was given in payment for the intoxicating 
liquor served was rung up in the cash register; that 
all of these transactions were in the presence of 
the defendant, in his place of business, the place 
over which he has control and management. I will 
say this in fairness, I expect to go further, not by 
this witness, as to who was the then proprietor of 
the place on that particular date. 

The COURT.—I will deny the motion for the 
present. Counsel can renew it, if he cares to, at 
the conclusion of the case. 

Mr. GARVIN.—And my motion will be granted 
for an identification of this? 

The COURT.—Yes. 

Mr. ROBERTSON.—Your Honor will grant me 
an exception at this time? 

The COURT.—Yes, 

(Thereupon the said bottle was handed to the 
clerk and marked Plaintiff’s Exhibit No. 1 for 
identification. ) 
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(Testimony of Leonard Regan.) 
There was nothing further done on this oceasion, 
the night of the 10th. 


Cross-examination. 
(By Mr. ROBERTSON.) 

I first met Mr. Dukovitch on the 9th day of July, 
1923, I was introduced to him. The other man said, 
‘Hello, Joe,’’ and we said, ‘“‘Hello, Joe.”’ I met 
this other man on Main Street, within a block or 
two of this resort. I met him in the investigation 
we were making, part of the investigation, and 
asked him if he knew where we could get a drink, 
and he said he did. This was on the street. I 
spoke to him first. He was down in that part of 
the town and he looked favorable, that is, as if he 
knew where we could get a drink. I could not tell 
you how [385] that is. I do not know what his 
name is, I did not want to know his name because 
he was only serving a purpose for me. I did not 
hear his name called by the defendant when he said 
‘‘Hello, Joe,’? to him. I did not hear his name 
called by Martin. I did not do anything to keep 
from hearing his name. 

Mr. Dukich was on the outside of the place and 
this was the first time I had ever met him. I had 
seen him a number of times before that on my 
visits to Spokane on different investigations. I 
remember no particular time. I cannot recall how 
many times I saw him, he is a man very easily 
to be remembered. J had seen him two or three 
times at other places and had seen him twice when 
going by his place of business. I cannot remember 
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(Testimony of Leonard Regan.) 

how many times I have seen him, he is a man 
very easily recognized. I have never seen him at 
any other place except on Main Street or standing 
in front of his place. This was in Spokane about 
six months ago. 

Q. Now, I will ask you, Mr. Regan, if on the 10th 
day of February, 1922, at about eight o’clock P. M., 
you were in the Marga Bar, on the corner of Main 
and Brown Avenue—and Brown Street? 

A. I believe I did have a case against that at that 
time. I would have to go back to my records to re- 
fresh my recollection. I have handled a good many 
hundred cases since then. 

Q. I will ask you if on that occasion you saw 
Joe Dukich? 

A. I can not recall at that time now. 

Q. I will ask you, Mr. Regan, if on the 24th day 
of April, 1922, you testified as a witness in this 
courtroom, in the case of a man by the name of 
Stanley Jukich? 

A. I did. I believe I did, as near as I can remem- 
ber. I have testified in so many cases J cannot re- 
member the names without going back to my notes. 

Q. I will ask you if this man Joe Dukich was not 
a witness on that trial, and sat up in that chair 
and testified in your presence for some time? 

A. I do not remember the case of Stanley Jukich 
and do not remember [36] Joe Dukich testifying 
as a witness in that case or remember seeing him. 
I do not remember seeing Stanley Jukich and Joe 
Dukich and having a conversation with them after 
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(Testimony of Leonard Regan.) 

that case in the hall outside the courtroom. When 
we first went in the bar on the 9th, the first thing 
that was said was when I asked for a drink after 
we had exchanged greetings. The greetings were, as 
we said, ‘‘ Hello, Joe.’?’ The man who was with us 
did not say anything to Joe about where he met me. 
We said ‘‘Hello, Joe,’’ we went to the bar. Joe 
was not the bartender. Joe preceded us and went 
around the cigar counter. We went to the bar. 
We did not ask the defendant, who was behind the 
cigar counter, for a drink. 

Q. The first thing you said then that you wanted 
a drink was addressed to the bartender? 

A. Yes, sir. 

The bartender at that time was behind the bar, 
I don’t recall which part of it, and the defendant 
was behind the cigar counter and did not go to the 
place where the bartender was. There were two or 
three men in the room. Men were coming in and 
going out. We were there just a few minutes. 

Q. Now, when you asked for this drink, Mr. 
Regan, who was the one who made the request? 

A. I did. 

Q. You spoke in a loud tone of voice? 

Noe sie 

Q. In a low tone of voice? A. Yes, sir. 

Q. And so that only the bartender and you who 
were there in the immediate circle could hear it, I 
assume ? 

A. I spoke in an ordinary tone of voice. 

Q. Didn’t you just answer that you spoke in a low 
tone of voice? 
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(Testimony of Leonard Regan.) 

A. Well, I didn’t. You asked me if I spoke in 
a loud tone of voice. I spoke in an ordinary con- 
versation, I did not holler. [87] 

I paid the money for the drink to the bartender 
Martin. 

Agent Edholm and I went back there again on the 
10th at about five P. M. There was a strange man 
behind the bar. We went up to the bar and asked 
for a drink of moonshine. The bartender served 
us. The defendant was standing at the cigar coun- 
ter talking to somebody who looked to be foreigners. 
My request for the drink was made to the bartender 
who served us without any further ado, after we 
had exchanged greetings with Mr. Dukovitch, our 
greetings being simply, ‘‘ Hello, Joe.’’ 

We came back about 10:30 that night, said ‘‘ Hello, 
Joe,’? and he answered ‘‘Hello.”’ He was behind 
the cigar counter surrounded by a group of country- 
men conversing. I did not interrupt the conversa- 
tion or gathering. I went down further on to 
where the bartender was, asked him for a drink 
and he served us with one. I paid for the first 
drink. Agent Edholm paid for the second. After 
I purchased a drink, I asked the bartender for a 
bottle. He spoke to a man in front of the bar in 
some foreign language and the man _ proceeded 
to the rear of the room, went into some room or 
closet and while he was gone, Agent Edholm said, 
‘‘Let’s have another drink,’ and the bartender 
served us. Agent Hdholm paid. The man returned 
with the bottle, gave it to the bartender, the bar- 
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(Testimony of Leonard Regan.) 
tender passed it over to me, I gave him five dollars 
and he rang up two dollars and a half and returned 
the change. During this time the defendant was 
at the cigar counter. Two or three men were talk- 
ing to him. I had no conversation with him that 
night other than to say, ‘‘Good-night,’’ to him. 
f do not know where the man went who went to 
the rear of the room other than that he opened a 
door. I do not know where he went after opening 
it. 

Redirect Examination. 
(By Mr. GARVIN.) 

Q. Mr. Regan, for the purpose of refreshing your 
recollection, do you recall the case of the United 
States vs. Stanley Dukich, in which you and Mr. 
H. J. Stetson, who was a prohibition agent at that 
time under Mr. Roy Lyle, before you got into the 
service as a general [38] agent, testified? 

A. I believe I do. 

Q. In order to refresh your memory, do you re- 
member you originally testified on the case here and 
had to leave for Seattle and you took Mr. Stetson 
down there with you? A. Yes si 

Q. Do you now recall the case which Mr, Robert- 
son referred to. A. I do recall the case now. 

Q. Did you have any distinct recollection of this 
man from that incident or not? 

A. I did not, because he was not the defendant. 
He was a witness. I do not remember the witnesses. 
I would remember the other man, Stanley. 


The United States of America. 45 


(Testimony of Leonard Regan.) 
Recross-examination, 
(By Mr. ROBERTSON.) 

When I went to the Marga Bar on the 9th of 
July I had entirely forgotten that I had been in 
that place before and arrested Stanley Jukich. I 
had forgotten the place and everything else at that 
time. 

Redirect Examination. 

My ordinary duties as an agent, in addition to 
investigations, are not confined to any one particular 
place, I have four states and Alaska and am travel- 
ing from place to place, and since the early spring of 
1922, I have handled possibly one hundred and fifty 
to two hundred eases. 


Testimony of Oscar V. Edholm, for the Govern- 
ment. — 


OSCAR V. EDHOLM, ealled as a witness by the 
United States, being first duly sworn, testified in its 
behalf as follows: 


Direct Examination. 
(By Mr. GARVIN.) 

I am a general prohibition agent with head- 
quarters at Seattle. I met the defendant in July, 
1923, at the Marga Bar, at 45 Main [89] Avenue 
about nine o’clock in the evening, with Agent Regan 
and another gentleman whose name I do not know, 
whom we met somewhere down the street. After I 
arrived at this place we went in and Mr. Regan 
bought a drink of moonshine whiskey. The de- 
fendant was back of the cigar counter at that time. 
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(Testimony of Oscar V. Edholm.) 

Q. Did you have any conversation, or did Mr. 
Regan or this other gentleman have any conversa- 
tion with him with reference to the purchase of 
any liquor? 

Q. The drinks were ordered from the bartender. 

Mr. GARVIN.—Q. I know, but I am asking you 
now, Mr. Edholm, please pay attention to my ques- 
tions. You are not excited are you, now? 

A. I do not think so. 

Q. * * * Did you have any conversation with 
the defendant with reference to liquor, or did Mr. 
Regan, that you heard? 

A. I did not have any direct. When we met 
Mr. Dukich we said we came up for a drink. 

Q. All right, then what? 

A. We went to the bar and we were served. 

We came back the second day, about the 10th of 
July, about five oclock in the afternoon, Agent 
Regan and I, and bought a round of drinks from a 
different bartender than was there before. We 
spoke to the defendant, he was behind the cigar 
counter. We came back later at ten o’clock and 
there was a bartender by the name of Martin. We 
bought a round of drinks of moonshine whiskey. 
Defendant was back of the cigar-case, towards the 
front of the bar. The cigar-case runs right up to 
the edge of the bar. He was behind it and the 
bartender was down the bar where the drinks 
were served. 

Q. Then what took place? 
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(Testimony of Oscar V. Edholm.) 

A. Mr. Regan asked the bartender for a pint of 
whiskey. The bartender spoke to a man who dis- 
appeared through the rear of the [40] hall and 
came back in about a minute with a bottle of moon- 
shine whiskey, which was delivered to Mr. Regan, 
who paid for it. The defendant at that time was 
somewhere in the front of the bar, leaning against 
the back end of the case. 


Cross-examination. 
(By Mr. ROBERTSON.) 

I don’t recall where we met the man that we 
went to the bar with, nor what his name was, nor 
do I recall hearing him addressed by name. 

When we went in the defendant was in front 
of the bar and went in and took a position in back 
of the cigar counter. There was nothing further 
passed between us and the defendant and this other 
man except greetings before we went up to the 
bartender to ask for a drink, that I can recall, and 
when we went up to the bartender, the defendant 
was behind the cigar counter and the bartender 
was behind the place at the bar where the drinks 
were being served. He was about the middle of the 
bar, he might have been a little ways towards 
either end. My estimate is that the bar is about 
twenty feet and the cigar counter about seven or 
ten feet, and that the defendant was about the 
center of the cigar counter. 

On our third visit there, the defendant was back 
of the cigar counter. The bartender served us a 
drink of moonshine. This was the evening of July 
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(Testimony of Quintard Johnson.) 
10th and is the time when the man went out for 
the bottle. I do not know where he went to, he 
went out the back way. 


Testimony of Quintard Johnson, for the Govern- 
ment. 


QUINTARD JOHNSON, called as a witness by 
the United States, being first duly sworn, testified 
in its behalf as follows: 


Direct Examination. 
(By Mr. GARVIN.) 

I am the City Chemist for the city of Spokane 
and made an examination of Plaintiff’s Exhibit 
No. 1 and it contains fifty per cent alcohol and is 
fit for beverage purposes and is commonly [41] 
known as moonshine whiskey. 


Testimony of Warren E. Beltz, for the Government. 


WARREN E. BELTS, called as a witness by the 
United States, being first duly sworn, testified in 
its behalf as follows: 


Direct Examination. 
(By Mr. GARVIN.) 

IT am a General Prohibition Agent with headquar- 
ters at Seattle. Plaintiff’s Exhibit No. 1 was in 
my possession in the sheriff’s vault and I brought 
it over to this building, to this trial. 

Mr. GARVIN.—I move for the admission of 
Plaintiff’s Exhibit No. 1 for Identification. 

Mr. ROBERTSON.—I have my objection to that 
as stated before to the Court. 
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(Testimony of D. E. Dunning.) 

The COURT.—The objection will be overruled. 
It will be admitted. 

Mr. ROBERTSON.—Exeeption. 

(Thereupon the bottle heretofore marked for iden- 
tification was received in evidence as Plaintiff’s Ex- 
hibit 1 admitted, and is made a part hereof.) 


Testimony of D. E. Dunning, for the Government. 


D. E. DUNNING, called as a witness by the 
United States, being first duly sworn, testified in its 
behalf as follows: 


Direct Examination. 
(By Mr. GARVIN.) 

I am secretary to the Commissioner of Public 
Safety and City License Inspector, and make in- 
vestigations of different places such as soft drink 
parlors, granting licenses, and I am familiar with 
45 West Main Avenue, known as the Marga Bar. 
The proprietor is Joe Dukich, and was proprietor 
in the month of July, 1923, and secured a license. 

Mr. GARVIN.—The Government will rest. 

Mr. ROBERTSON.—I move to strike from the 
consideration of the jury all of the testimony of the 
witnesses in the case relating to the purchase of 
drinks of alleged intoxicating liquor in the Marga 
Bar. [42] 

(2) I move to strike and withdraw from the con- 
sideration of the jury all of the evidence relating to 
the purchase of the bottle of alleged moonshine liquor 
from the bartender at the Marga Bar. 
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(3) I move the Court to instruct the jury to re- 
turn a verdict of not guilty upon the count one of 
the indictment, on the ground that the evidence 
legally competent as against this defendant is not 
sufficient to go to the jury upon the question of his 
guilt or the possession of a pint of intoxicating 
liquor. 

(4) I move the Court to instruct the jury to re- 
turn a verdict of not guilty as to the second count 
of the indictment, upon the ground that the evi- 
dence is insufficient to justify submitting it to the 
jury upon the question of the defendant’s guilt as 
to that count of the indictment. 

(5) I move, further, to strike all of the evidence 
in the case relating to the purchase of intoxicating 
liquors upon the ground that there is a variance 
between the allegations of the information and the 
proof; 

Upon the further ground, that the information 
is totally insufficient and inadequate to notify the 
defendant of the particular charge against him, 
failing to state or allege that the sale of intoxicat- 
ing liquors was made by a person other than the 
defendant, and failing to allege any connection 
between the defendant and the person who is now 
claimed to have made the sales. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


No. 4149. 


JOE DUKICH, 
Plaintiff in Error, 


VS. 


THE UNITED STATES OF AMERICA, 
Defendant in Error. 


Stipulation Re Denial of Motions to Strike and 
Withdraw Evidence from Jury, etc. 


IT IS HEREBY STIPULATED AND 
AGREED by and between the respective parties 
hereto that the printed record may be amended to 
show that the motions made on pages 49 and 50 
thereof were each and all denied by the Court, and 
that an exception to the denial of each of said mo- 
tions was taken by defendant’s counsel. 

_  E. W. ROBERTSON, 
Attorney for Plaintiff mn Error. 
H. SYLVESTER GARWIN, 
Attorney for Defendant in Error, 
Assistant United States Attorney. 
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[Endorsed]: No. 4149. United States Circuit 
Court of Appeals for the Ninth Circuit. Joe 
Dukich, Plaintiff in Error, vs. The United States of 
America, Defendant in Error. Stipulation Re 
Denial of Motions to Strike and Withdraw Evidence 
from Jury, etc. Filed Jan. 3, 1924. EF. D. Monck- 
ton, Clerk. By Paul P. O’Brien, Deputy Clerk. 


-The Umted States of America. d1 


Testimony of Joe Dukich, on His Own Behalf. 


JOE DUKICH, being called as a witness and 
being first duly sworn, testified in his own behalf 
as follows: 

Direct Examination. 

That he knew the witness Leonard Regan and 
knew that he was a Government Prohibition 
Agent, having testified as a witness for the defense 
in a case in which said Regan had been a witness 
for the Government, and having seen and heard 
the said Regan testify in that case. [43] 

That the witness Regan and Edholm were not in 
his place of business in July, 1928, when he was 
present; that if they had been he would have rec- 
ognized Regan. That no intoxicating liquors were 
sold to them by a bartender or anyone else in his 
presence and that he did not authorize any bar- 
tender either to keep or sell intoxicating liquors. 

(Argument by Mr. Garvin.) 

(Argument by Mr. Robertson.) 

(Reply by Mr. Garvin.) 


Charge to Jury. 

The COURT.—Gentlemen of the Jury, it now 
becomes the duty of the Court to explain to you 
the issues in this case and to instruct you upon 
the rules of law by which you are to be guided in 
your deliberations, and it is your duty to accept 
these instructions as correct and so far as the law 
of the case is concerned to be guided by them. 
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The information in this case accuses the defend- 
ant, Joe Dukich, first, with the offense of the un- 
lawful possession of intoxicating liquor, and in 
count two with the unlawful sale of intoxicating 
liquor to one Leonard Regan, the act of possession 
alleged to have been on the 10th day of July, 1923, 
and the act of sale to have been on the same day. 

In this connection, Gentlemen of the Jury, I in- 
struct you that by possession as used in count one 
of this information is meant the physical custody 
of the thing in question, coupled with the author- 
ity of dominion and control over it, and in this case 
I instruct you that if you find from the evidence 
that upon the occasion in question the bartender 
referred to by the name of Martin was the agent 
or the employee of the defendant Dukich, and that 
that man, with the knowledge of Mr. Dukich, had 
in his possession at that place the intoxicating 
liquor in question, that, in law, would amount to 
the possession of Mr. Dukich. [44] 

Intoxicating liquor, as I have many times in- 
structed this jury, is liquor suitable for beverage 
purposes, and which contains more than one-half 
of one per centum of alcohol by volume. 

In the second count of this information the 
crime alleged is that of unlawful sale of intoxicat- 
ing liquor, and by sale is meant transfer of title to 
property from one person to another for a consid- 
eration. In this connection I further instruct you 
that if you find that at the time and upon the oc- 
casion in question the defendant had in his employ 
as his agent the man referred to as the bartender 
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and called Martin, and that the sale of this liquor 
was made by Martin, and you further find it was 
made in the presence of the defendant Dukich, and 
that he aided, abetted, counseled, commanded, in- 
duced or procured the bartender known as Martin 
so to sell the liquor, that, in law, would constitute 
Mr. Dukich a principal in that transaction and he 
would be equally guilty with the man Martin who 
actually carried on and conducted the sale. Please 
bear in mind that in order to constitute the guilt 
of the defendant arising out of the sale by Martin 
it is necessary for you to find that Mr. Dukich 
was actually present and that he aided and coun- 
seled and assisted or concurred, or advised or par- 
ticipated in the transaction committed by the man 
Martin, and you must further find that the liquor 
was in fact sold, and you must find that the liquor 
sold was intoxicating liquor, that is, that it con- 
tained more than one-half of one per centum of 
alcohol by volume. If you find from the evidence 
that at the time the sale was made the defendant 
Dukich was not present, then your verdict should 
be not guilty, and even though you find that the 
defendant was physically present at the time, if 
you further find that he did not aid, counsel, abet, 
encourage, assist, advise or participate in the 
transaction, you will find the defendant not guilty. 

To these charges in this information the defend- 
ant has interposed a plea of not guilty, and the 
effect of that plea is to cast upon the Government 
the burden of establishing each and every of the 
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essential elements of this crime to your satisfac- 
tion and [45] beyond all reasonable doubt. 

The defendant is presumed to be innocent of 
the crime with which he is charged, and that pre- 
sumption is one of his important and substantial 
rights. It is guaranteed to him by the laws of 
the land. It attaches to him and continues with 
him throughout all stages of the trial and through- 
out all stages of your deliberations as jurors until 
it has been met and overcome by the evidence in 
the case and his guilt has been established to your 
satisfaction beyond all reasonable doubt, notwith- 
standing the presumption of innocence with which 
the law surrounds him. 

By reasonable doubt as used in these instruc- 
tions is meant a doubt which is based upon reason. 
It is defined to be such a doubt as, if entertained 
by a person of ordinary prudence, sensibility and 
decision in transacting the graver and more impor- 
tant affairs of life, would cause him to hesitate or 
waiver before acting. It must be a real and sub- 
stantial doubt and must arise out of a fair, honest- 
minded consideration of the evidence in the case, 
or from the lack of evidence. If after carefully 
considering and comparing all of the evidence in 
the case you are able to say upon your oaths as 
jurors that you have an abiding conviction to a 
‘moral certainty then you are satisfied beyond all 
reasonable doubt. If you are unable to say that 
you have such an abiding conviction, then you do 
entertain a reasonable doubt, and any such doubt . 
should be resolved in favor of the defendant. 
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If you find from the evidence beyond all reason- 
able doubt that on the time and on the occasion 
referred to in the evidence that Martin was the 
agent or employee of the defendant Dukich, and 
that upon the time and occasion referred to in the 
evidence the bartender known as Martin had in 
his possession intoxicating liquors, that is, liquors 
suitable for beverage purposes and containing 
more than one-half of one per centum of alcohol 
by volume, and that the defendant Dukich knew 
of the possession of that liquor by his agent or em- 
ployee, then you should find the defendant guilty 
of the offense [46] of the possession of intoxi- 
cating liquor. If you have a reasonable doubt as 
to the fact of his guilt having been established, or 
of the proof of any essential elements of the crime, 
you should resolve that doubt in his favor and find 
him not guilty. 

If you find from the evidence beyond all reason- 
able doubt that the bartender known as Martin ~ 
was the agent or employee of the defendant 
Dukich, and that he sold or delivered to Regan 
the intoxicating liquor referred to in the evidence, 
and that at the time of such transaction the de- 
fendant Dukich was present and aided, abetted, 
counseled, advised or participated in the transac- 
tion, your verdict should be guilty. If you enter- 
tain a reasonable doubt of his guilt having been 
established, under that charge, or as to the proof 
of any fact necessary to constitute his guilt, you 
must find him not guilty. 
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It will require the concurrence of the entire jury 
to return a verdict. 

You are the sole and exclusive judges of the facts 
and of what weight and credit you will grant to 
the testimony of the several witnesses who have 
appeared before you and in that task you are at 
liberty to and should take into consideration the 
conduct and demeanor of the witnesses upon the 
witness-stand; you should take into consideration 
the intelligence or lack of intelligence manifested 
by the witnesses; the probability or improbability 
of the story told by the witnesses; the opportu- 
nity or lack of opportunity that the witness may 
have of knowing and being informed concerning 
the matters to which he testified; the apparent 
candor and frankness of the witness in testifying 
or the lack of those qualities, if any such appears; 
the interest that any witness might have in the 
outcome of the case, if any; anything disclosed 
from the witness-stand which, in your judgment, 
would cause him to color or warp his testimony 
one way or the other; in short, all of the facts 
and circumstances surrounding the witness indl- 
cated on the witness-stand, and in the light of all 
these give to the testimony of each witness that 
fair, reasonable weight and consideration which 
in your honest-minded judgment as practical men 
[47] it is reasonably and justly entitled to re- 
ceive. 

Have I omitted anything? 

Mr. ROBERTSON.—I desire to reserve an ex- 
ception to that. portion of your Honor’s instruc- 
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tions which said that if the man Martin had a pint 
of intoxicating liquor in his possession, that the 
defendant Dukich could be found guilty of such 
possession on the part of Martin. I do not remem- 
ber the exact wording of the instruction, your 
Honor, but I desire an exception to that. 

I desire to except to that portion of your Honor’s 
instruction which further says if the defendant 
had in his employ a man named Martin, and that 
this man Martin sold intoxicating liquors in the 
defendant’s presence, and the defendant counseled, 
aided, and so forth, that the defendant might be 
found guilty. 

I desire to except to the latter part of your Hon- 
or’s instructions, stating if the Jury found from the 
evidence that the bartender had in his possession 
intoxicating liquors, and the defendant knew of its 
possession, that he would be found guilty. 

And the further subsequent instruction with 
relation to the finding of the defendant guilty on 
sales by Martin. 

The COURT.—AII right. 

(Thereupon the bailiffs were duly sworn to take 
charge of the jury.) 

The COURT.—Gentlemen of the Jury, this case 
is now finally submitted to you. You may retire 
to your jJury-room and consider of your verdict. 
[48] 
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Certificate of Judge to Bill of Exceptions. 


State of Washington, 
County of Spokane,—ss. 

I, J. STANLEY WEBSTER, United States Dis- 
trict Judge for the Eastern District of Washing- 
ton, and the Judge before whom the above-entitled 
action was tried, to wit: the cause entitled United 
States of America, plaintiff, vs. Joe Dukich, de- 
fendant, which is No. C4850 in said District 
Court, DO HEREBY CERTIFY, that the matters 
and proceedings embodied in the foregoing bill of 
exceptions are matters and proceedings occurring 
in said cause and the same are hereby made a part 
of the record therein; and that the above and fore- 
going bill of exceptions contains all the material 
facts, matters and proceedings heretofore occur- 
ring in said cause and not already a part of the 
record therein; and contains all the evidence, oral 
and in writing therein, and that the above and 
foregoing bill of exceptions was duly and regularly 
filed with the Clerk of the said Court and there- 
after duly and regularly served within the time 
authorized by law; and that no amendments were 
proposed to said bill of exceptions excepting such 
as are embodied therein; that due and regular 
written notice of application to the Court for set- 
tlement and certifying said bill of exceptions was 
made and served upon the plaintiff, which notice 
specified the place and time (not less than three 
days nor more than ten days after the service of 
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said notice) to settle and certify said bill of excep- 
tions. 
Dated at Spokane, Washington, this 14th day of 
November, 1923. 
J. STANLEY WEBSTER, 
Judge. [49] 


In the District Court of the United States for 
the Eastern District of Washington, Northern Di- 
vision. United States of America, Plaintiff, vs. 
Joe Dukich, Defendant. Bill of Exceptions. Filed 
in the U.S. District Court, Eastern Dist. of Wash- 
ington. Nov. 138, 1928. Alan G. Paine, Clerk. 
By Eva M. Hardin, Deputy. 


[Endorsed]: No. 4149. United States Circuit 
Court of Appeals for the Ninth Circuit. Joe Du- 
kich, Plaintiff in Error, vs. The United States of 
America, Defendant in Error. Transcript of Rec- 
ord. Upon Writ of Error to the United States Dis- 
trict Court of the Eastern District of Washington, 
Northern Division. 
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| F. D. MONCKTON, 
Clerk. 
Filed November 26, 1923. 
F. D. MONCKTON, 
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peals for the Ninth Circuit. 
By Paul P. O’Brien, 
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